MG ) /() TL 
Ua) Via // 


MAY, 1951 ©® NO. 471 


DEVELOPMENT 
OF THE 
GENERAL ASSEMBLY 


LELAND M. GOODRICH 








CARNEGIE ENDOWMENT 
FOR INTERNATIONAL PEACE 


OO OR Or 





OFFICERS 
i Chairman of the Board: John Foster Dulles 
; . 
. President: Joseph E. Johnson 


Vice President and Treasurer: David Rockefeller 


eR MTT 


i 

Secretary: Leslie Paffrath 

| Assistant Treasurer: George R. Thomson 

{ , 

EXECUTIVE ASSOCIATES 

} ‘ be . 

; Director of Publications and Research: Malcolm W. Davis 

‘ oo 

| Director of Educational Program: Howard E. Wilson 

: Editor: Anne Winslow 

; 

| con 

The opini ms expressed in afticies appearing in ) 
i International Conciliation are not necessarily 


those of the Carnegie Endowment. 


International Conciliation is published monthly except July and August 
by the Carnegie Endowment. Editorial and General Offices: 405 West 
117th Street, New York 27, N. Y. Paris Office: 173, Boulevard St.-Ger- 
main, Paris VI. Subscription price 75 cents for one year, $2.00 for three 
years. Single copies ten cents; 50 per cent discount on orders of 25 or 
more. Orders should be addressed to Publications Secretary. Reentered as 
second-class matter September 9, 1948 at the Post Office at New York, 
N. Y., under the act of March 3, 1879 


es 


AEE IOS Boe iP CN ah SR = = — 


; 








PREFACE 


Any international organization is constantly faced with the 
necessity of finding a middle ground between two opposing pres- 
sures. One of these pressures derives from the attitude that the 
organization was formed for static and immutable ends and 
must be cabined within its original confines irrespective of the 
changing needs of the community. The other stems from a desire 
to adapt the organization as a convenient instrument of day-to- 
day national policy. 


As the meeting ground of sixty nations the General Assembly 
has been a peculiarly sensitive reflector of these divergent ten- 
dencies. 


Professor Leland Goodrich’s thoughtful and provocative 
analysis of the expanding role of the Assembly and its changing 
relationship to the Security Council reveals the need for an 
objective appraisal of current trends. Is the Assembly sacrificing 
its long-range objectives to respond to special power pressures? 
Is it being deflected from the role of global mediator by divisive 
political and military exigencies, and is it susceptible of success- 
ful adaptation to such purposes? In the last analysis what is the 
function of the General Assembly in the solution of the complex 
problems of today? 


Professor Goodrich brings to his appraisal both scholarship 
and practical experience: professor at Columbia University and 
co-author of the standard commentary on the United Nations 
Charter, in 1945 he served as a member of the Secretariat for 
the United Nations Conference on International Organization 
at San Francisco. 


Anne Winslow 
May 1951 Editor 
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EXPANDING ROLE OF THE GENERAL 
ASSEMBLY 


The Maintenance of International Peace and Security 


By Letanp M. Goopricu 


HISTORICAL INTRODUCTION 


Looking at the problem of the maintenance of peace and 
security from a general historical point of view, we can say that 
when the common authority in the community is relatively weak 
and when the forces making for anarchy and violence are strong, 
the first concern is, of necessity, with the maintenance of some 
kind of peace and order. Only when this authority becomes 
stronger can it impose upon disputing parties and upon con- 
flicting interests, first the acceptance of the procedures of peace- 
ful settlement of disputes and then the obligation to accept 
judgments that may be handed down by organs of the common 
authority. Finally, only when the common authority has devel- 
oped to the point where its power is definitely supreme can it 
deal in a positive and constructive way with relations between 
individuals as well as between states with a view to so ordering 
those relations in the interest of some concept of justice that the 
reasons for resort to force and violence will be largely eliminated. 

The historical development of institutions and procedures 
for the maintenance of international peace and security tend 
to follow this general pattern. If we think only in terms of the 
developments of the last 150 years, we find that the first insti- 
tutions and procedures to develop and to assume an important 
role in the functioning of the modern state system were those 
which had as their primary purpose the keeping of the peace. 
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Thus, following the Napoleonic Wars, the Quadruple Alliance, 
first brought into being by the Treaty of Chaumont of 1814 and 
the Treaty of Paris of 1815, and extended to a Quintuple Alli- 
ance by the admission of France at Aix-la-Chappelle in 1818, 
served primarily the function of keeping the peace on the basis 
of the peace settlement concluded in 1815. Following the col- 
lapse of the Alliance in 1822, the Concert of Europe, consisting 
of the Great Powers, functioned on an informal and fairly effec- 
tive basis to keep the peace down to the time of the outbreak 
of World War I. The Concert, though not always able to pre- 
vent limited war, did contribute to the prevention of any general 
war during this period. The objectives and methods of the 
Concert were, of course, quite avowedly those of power politics 
and frequently involved, as in connection with the progressive 
liquidation of the Ottoman Empire, important adjustments in 
the status quo which were often imposed upon reluctant smaller 
states by the agreement and the superior power of the Great 
Powers themselves. 

During the period from the close of the Napoleonic Wars 
to the outbreak of World War I, other developments took place 
roughly paralleling those which had occurred in the evolution 
of domestic institutions of government. There was, for example, 
a considerable emphasis on the use of arbitration for the settle- 
ment of disputes. This trend culminated in the establishment 
first of the Permanent Court of International Justice and then 
of its successor the International Court of Justice. Increasing 
use was also made of the international conference, a representa- 
tive organ acting under the leadership of the greater powers, to 
adjust relations among a considerable number of states in the 
common interest and to develop general rules of international 
conduct. While it would be an exaggeration to refer to the 
general international conference of this period, even to the 
institutionalized international conference which developed as an 
organ of public international unions, as an international legis- 
lative organ, nevertheless it represented the first step in what 
might be called international law-making by the process of 
multilateral international agreement. 
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The League of Nations 


These different approaches to the problem of international 
peace and security entered into the establishment of the League 
of Nations at the conclusion of World War I. What was par- 
ticularly new about the League, however, was that for the first 
time a practical effort was made to build an international 
organization of an inclusive character, adopting all the various 
approaches to the problem of international peace and security 
hitherto tried and some of comparative novelty. Though the 
League was concerned with matters of economic and social 
cooperation and with the improvement of the conditions of 
non-self-governing peoples, it is fair to say that in the minds 
of President Wilson and its principal architects its main purpose 
was the maintainance of peace. Even the International Labour 
Organisation, which was established as almost an integral part 
of the League, was justified in the preamble to its constitution 
by the assertion that social justice is a necessary condition to 
universal peace. 

The exact manner in which the attempt was made, under 
the Covenant of the League, to tie together the various strands 
of past institutional and procedural development is worthy of 
study, both for the light it throws on the League itself and for 
a better understanding of the United Nations system. The 
specific approaches to the problem of peace included the follow- 
ing: (1) the outlawing of war under certain specified circum- 
stances; (2) the imposition of obligations of peaceful settlement 
and the establishment of institutions for assisting in peaceful 
settlement; (3) guarantees against aggression and the obligation 
to apply specific economic and financial sanctions in case of 
aggression; (4) the reduction and limitation of national arma- 
ments by international agreement; and (5) the revision of the 
status quo by orderly and peaceful procedures. 


It is not necessary for the purposes of this study to consider 
in detail what the League did in attempting to achieve its gen- 


1See Alfred Zimmern, The League of Nations and the Rule of Law 
(London, Macmillan, 1936). 
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eral objective of international peace and security by these vari- 
ous approaches. It is, however, important to note how responsi- 
bility for action was allocated between the various organs of 
the League. In this respect there was an important develop- 
ment during the League’s existence similar to that which has 
occurred during the first five years of the United Nations. If 
we examine the various draft plans for a League and the 
development of the thinking of those who were primarily re- 
sponsible for the writing of the Covenant, we cannot but be 
impressed by the fact that the Council of the League of Nations, 
though broadened in membership to include representatives of 
the smaller states, in accordance with the suggestion of General 
Smuts and the demands of the smaller states at Paris, was 
nevertheless conceived in the tradition of the Concert of Europe. 
It was to be a small body dominated by the Great Powers which 
would be primarily responsible for dealing with matters likely 
to threaten the peace, for taking the initiative in respect to the 
limitation and reduction of armaments, and for recommending 
the use of armed force for peace enforcement purposes. The 
Assembly, on the other hand, was to be an organ representative 
of all members, functioning in the tradition of the general con- 
ference of the nineteenth and early twentieth centuries, more 
particularly the two Hague Conferences, and dealing with more 
general matters relating to peace and human welfare. Further- 
more, it was to discuss and make recommendations with respect 
to general agreements which might be entered into for strength- 
ening the over-all League system of peace and security, and 
under Article 19 was to recommend the revision of treaties no 
longer considered applicable and the adjustment of conditions, 
the continuance of which might threaten friendly relations 
between states. It is to be noted, however, that whereas in the 
original Wilson proposal the guarantee of political independence 
and territorial integrity subsequently included in Article 10 of 
the Covenant was to be made conditional upon willingness to 
accept Assembly recommendations with regard to boundary re- 
visions, this provision did not appear in the Covenant as finally 
written. The emphasis came to be placed upon keeping the 
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peace at the expense of the peaceful revision function of the 
Assembly. It should also be noted that the Permanent Court of 
International Justice, which was established independently but 
which was for all practical purposes an organ of the League, 
was placed in a relatively subordinate position insofar as the 
maintenance of international peace and security was concerned. 
States so desiring might refer disputes to the Court. Disputes so 
referred would presumably be legal disputes. Such disputes, 
however, had never been an important cause of war. Disputes 
of a political character, on the other hand, were to come before 
the Council or possibly the Assembly, on the understanding that 
legal questions incidental to the political issues involved might 
be referred to the Court for advice. 

Developments that occurred during the approximately twenty 
years of the League’s existence brought the Council and Assem- 
bly into a different relationship to each other than that origi- 
nally planned.? The failure of the Council to put an end to 
Japanese aggression in Manchuria in 1931-1932 resulted in the 
transfer of this important matter to the Assembly. When the 
Council again failed and Italy resorted to war against Ethiopia 
in October 1935, in disregard of her obligations under the 
Covenant, the Assembly took an important part in the subse- 
quent application of sanctions against Italy. This development 
in relations between the Assembly and Council was made legally 
possible by the fact that the Covenant did not to an important 
extent differentiate between the functions and powers of these 
two organs. According to the Covenant, each was empowered 
to “deal at its meetings with any matter within the sphere of 
action of the League or affecting the peace of the world.® 


An important consideration which affected this shift in 
power and influence was the failure of the United States to join 
the League with the result that the Council never became, as 
had been originally intended, the instrument of Great Power 


: See Felix Morley, The Society of Nations (Washington, Brookings, 
1932) and Margaret E. Burton, The Assembly of the League of Nations 
(Chicago, University of Chicago Press, 1941). 


8 Articles 3 (3) and 4 (4). 
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cooperation. The Council’s importance was weakened by the 
fact that in addition to the United States one or more of the 
other Great Powers were at all times absent from the League. 
Thus, during the period of active German membership, the 
Soviet Union was not a member of the League, and by the time 
the Soviet Union had become a member, Japan and Germany 
had in fact withdrawn, to be followed shortly by Italy. The 
absence of the Great Powers from the Council greatly detracted 
from the prestige and influence of that organ and seriously 
weakened any argument that might have existed for giving the 
Council special responsibilities in connection with the mainte- 
nance of peace. Furthermore, the fact that Great Britain and 
France, the two Great Powers which were throughout repre- 
sented on the Council, were often in open disagreement on 
important political issues weakened the Council and encouraged 
the tendency to make greater use of the Assembly. Finally, the 
emergence within the Assembly of a number of able representa- 
tives of small states, men like Bene’ of Czechoslovakia, Politis 
of Greece, Hambro of Norway and Branting of Sweden, who 
came to be looked upon as leaders in the development of the 
League as an effective force for maintaining peace and security, 
was a significant influence in strengthening the role of the 


Assembly. 


Preparations for Dumbarton Oaks 


The establishment of the United Nations and the particular 
form which it took were largely the result of United States 
initiative. Though at the North Atlantic Conference in the sum- 
mer of 1941 President Roosevelt had been unwilling to commit 
the United States to the establishment of a postwar international 
organization for the maintenance of peace and security, this 
idea which had become so firmly entrenched in American 
idealistic thinking during and after World War I was soon to 
occupy a prominent part in United States official planning for 
the future. It was upon United States initiative that the Moscow 
Four-Power Declaration of October 1943, was drafted and 
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approved; the wording of the paragraph by which the signa- 
tories committed themselves to the establishment of a general 
international organization was largely of United States author- 
ship. It was upon the initiative and at the invitation of the 
United States that the Dumbarton Oaks conversations were 
held in the summer of 1944 for the purpose of giving substance 
to the general idea contained in the Moscow Declaration. And 
finally, it was again upon United States initiative that the 
United Nations Conference on International Organization was 
held at San Francisco in the late spring and early summer of 
1945 for the specific purpose of drafting and signing the consti- 
tution of the proposed general international organization. 
Though the initiative in the establishment of the United 
Nations was predominantly provided by the United States, it 
was shared in varying degrees with the other principal Allies in 
World War II, initially with the United Kingdom and the Soviet 
Union, and, later and to a lesser degree, with China and 
France. There was not, however, complete unity in the thinking 
of the Great Powers. In particular, there was a considerable 
divergence between the concepts and views of the United States 
and the Soviet Union. Though Roosevelt, influenced perhaps 
in part by Churchill, had initially thought largely in terms of 
regional organizations bound together by the common interests 
and responsibilities of the Great Powers, United States official 
thinking, as it developed in the State Department and came to 
be accepted by the President himself, envisaged a postwar organ- 
ization which would follow rather closely the pattern of the 
League of Nations while seeking to avoid its weaknesses.* 
Another factor which had a considerable influence was the 
experience with inter-American cooperation. This was mani- 
fested especially in the emphasis placed upon the principles of 
sovereignty and equality and the role of the general conference. 
United States officials envisaged an organization which would 
have as its objectives the maintenance of international peace and 


4See Postwar Foreign Policy Preparation, Department of State Publi- 
cation 3580 (Washington, 1950), and The Memoirs of Cordell Hull 
(New York, Macmillan, 1948), Vol. II, pp. 1625 et seq. 
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security by methods of peaceful settlement and collective enforce- 
ment, as well as the promotion of economic and social co- 
operation, which was deemed essential to the creation of condi- 
tions favorable to the maintenance of peace and security. An 
executive council of the Great Powers was envisaged with 
limited small power representation, which would be primarily 
responsible for the maintenance of international peace and 
security, together with a general assembly which would be 
empowered to discuss and make recommendations with respect 
to disputes and situations not endangering the peace, and with 
respect to general principles of cooperation in the field of inter- 
national peace and security. The general assembly would also 
be the principal agency for the promotion of economic and 
social cooperation. Thus there was envisaged a greater differ- 
entiation between these two organs than had been the case 
under the Covenant and, furthermore, a deliberate effort was 
made to reduce to a minimum possible overlapping of functions. 
While primary responsibility for the maintenance of international 
peace and security was thus to be placed upon the council and 
recognition was given to the desirability of associating responsi- 
bility with power in this area, nevertheless considerable impor- 
tance was allotted to the role of the general assembly, the 
representative organ, not only in developing cooperation in the 
economic and social field, but also in formulating principles of 
cooperation in political matters and in adjusting, through the 
mobilization of public opinion, situations where friendly rela- 
tions and general welfare might be endangered. 


Soviet thinking, on the other hand, proceeded along quite 
different lines, particularly insofar as the role of the repre- 
sentative organ was concerned.® In the first place, the Soviet 
leaders were not convinced of the feasibility or desirability of an 
international organization for the promotion of economic and 
social cooperation. This was in large measure due to the belief 
that, because of the basic differences in the social and economic 
systems of the Soviet Union and the Western world, there did 


5 See Aleksander W. Rudzinski, “Influence of the United Nations on 
Soviet Policy,” International Organization, Vol. V, No. 2 (May, 1951). 
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not exist any considerable area where collaboration could advan- 
tageously take place. The Soviet Union also wished to maintain 
complete independence in these matters and only in the security 
field did it see some compensating advantages for the restrictions 
inevitably imposed by international cooperation. Consequently, 
the Soviet Union initially resisted strongly the United States 
proposal to make the general international organization an 
organization for economic and social, as well as for peace and 
security purposes. Only reluctantly and apparently without any 
fundamental change at heart did the Soviet Union yield. With 
regard to the peace and security organization the Soviet Union 
had very definite ideas. These ideas could have come as no 
surprise to those who had been in touch with Soviet diplomacy 
during the prewar and war years. Characteristic of it was an 
emphasis upon the power factor which reminded one of the 
realpolitik of Bismarck. 

Soviet leaders envisaged a security organization with an 
executive committee of the Great Powers — the United States, 
the Soviet Union, and the United Kingdom — at the center. 
This triumvirate would keep all other states, whether ex-enemy 
or friendly, whether small or middle-sized, in effective check, 
and thus would preserve the peace. The requirement of Great 
Power agreement as a prerequisite to action would mean that 
the organization would have no .power to impose a political 
settlement upon or take enforcement action against any one of 
the Great Powers themselves. Differences between them were 
to be settled by traditional means. The Soviets, furthermore, 
envisaged the organization of security in the postwar world on 
the basis of Great Power understandings with regard to their 
respective spheres of security. Within these spheres, each Great 
Power was to be the final authority, and the executive commit- 
tee, security council, or whatever it might be called, would be 
restricted in practice to dealing with questions affecting the 
world-wide interests of the Great Powers. Probably more as a 
concession to the Western point of view than out of any sense 
of conviction, the Soviet Union was prepared to accept the 
institution of a representative general conference or assembly, 
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but was insistent that the small and middle-sized states which 
would constitute the overwhelming majority in any such organ 
should have very little opportunity to participate in the taking 
of important decisions, least of all decisions regarding enforce- 
ment measures. They might discuss and even make recommen- 
dations with regard to the matters brought before them, but 
they were expected to follow the Great Power lead in all matters 
of vital concern, more particularly in matters relating to the 
organization of peace and security. 


The Dumbarton Oaks Proposals 


While the records of the Dumbarton Oaks conversations 
have not been published, from the information that is available 
it is apparent that one of its major tasks was the harmonizing 
of Soviet and United States views regarding the organization 
of postwar security and more particularly the respective roles 
of the great and small powers. Thus the provisions of the 
Dumbarton Oaks Proposals regarding the organization of inter- 
national peace and security represent a compromise between 
the two basically opposing points of view, with the Soviet Union 
on one side and the United States supported in the main by the 
British and the Chinese on the other. Like so many of these 
compromises the agreement reached may well have been more 
formal than real. In any case, it probably represented so delicate 
an adjustment as to be unable to stand the shock of subsequent 
criticism and resultant revision at San Francisco. The seeds of 
misunderstanding and disagreement which were undoubtedly 
present at Dumbarton Oaks were nourished by the doubts, fears 
and suspicions which freely developed as soon as the formal 
agreement that had been reached saw the light of day. 

The Dumbarton Oaks provisions with regard to the organ- 
ization of peace and security and the respective roles of the 
Security Council and the General Assembly were set forth in 
Chapters II, V, VI and VIII of the Proposals. The primary 


6 For text of Proposals, see Leland M. Goodrich and Edvard Hambro, 
Charter of the United Nations: Commentary and Documents (Rev. ed., 
Boston, World Peace Foundation, 1949), pp. 572-82. 
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responsibility for the maintenance of international peace and 
security was to be placed upon the Security Council, consisting 
of representatives of the five Great Powers who were to be 
permanent members and six temporary members chosen by the 
General Assembly. The Council was given extensive powers, 
described in some detail, with respect to the pacific settlement 
of disputes, the determination of threats to or violations of the 
peace, the taking of necessary enforcement measures, and the 
regulation of national military forces, including the making of 
arrangements for placing such forces at the disposal of the 
Security Council. 

The General Assembly was allowed to share in the perform- 
ance of functions in this field to a very limited extent. The 
Proposals provided that the General Assembly was to have the 
right to consider the general principles of cooperation in the 
maintenance of international peace and security, including the 
principles governing the regulation of armaments, and to dis- 
cuss any question relating to the maintenance of international 
peace and security brought before it by any Member of the 
organization or by the Security Council and to make recom- 
mendations with regard to such principles or questions. It should 
not, however, on its own initiative, make recommendations on 
any matter relating to the maintenance of international peace 
and security which was being dealt with by the Security Council. 
Furthermore, questions upon which “action” was necessary were 
to be referred to the Security Council either before or after 
discussion. 

Quite obviously the text of the Dumbarton Oaks Proposals 
lent itself to divergent interpretation. It would appear, however, 
from the statements of those who actually participated in these 
discussions, that the provisions with regard to the organization 
of peace and security which were incorporated in the Proposals 
definitely envisaged a clear-cut division of responsibility and 
functions between the Security Council, in which the Great 
Powers were to occupy a dominant position, and the General 
Assembly, the organ of the rank and file of Members. Mr. Joseph 
C. Grew, who participated in the Dumbarton Oaks conversa- 
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tions as a member of the United States delegation and who 
later became Under Secretary of State, in an address delivered 
on 13 December 1944, described the division as follows: 


The General Assembly is to be the central organ of the Organization, 
in which all member states, large and small, would be represented 
on an equal footing and would enjoy equal responsibilities. In this 
body, the truly democratic character of the structure would be re- 
flected. The General Assembly would be the center for international 
discussion and action with respect to cooperation in political, eco- 
nomic, and social questions generally. It would be expected to review 
the state of relations among nations and make recommendations to 
governments for the promotion of their cooperative efforts. It would 
be responsible for promoting the observance of human rights and 
fundamental freedoms. It would also consider and make recommen- 
dations regarding the general principles of cooperation in the mainte- 
nance of peace and security, including those governing disarmament 
and the regulation of armaments. In short, the General Assembly 
would be the arm of the Organization which would promote its 
long-range objectives for the advancement of human freedom and 
progress. It would not be in any sense a legislative body or any 
agency of a superstate but rather an instrumentality to facilitate agree- 
ment among states for the advancement of their common aims. . . . 

But constructive activity such as that entrusted to the Assembly 
would be greatly impaired if conditions of insecurity prevailed. Hence 
the Dumbarton Oaks proposals place great emphasis on the powers 
and procedures to be employed for the maintenance of peace and se- 
curity. These powers would be vested in the Security Council. This 
Council would be a small body of 11 members which would be in 
continuous session, alert and ready for any emergency. Of the 11 
members, the United States, Great Britain, the Soviet Union, China, 
and eventually France would have permanent seats. It is clear that 
the economic strength and military potential of these countries place 
them in a position of special responsibility in any matter relating to 
peace and security. Realistic recognition is given this fact in according 
them permanent seats on the Security Council... . 

As I have said before, one of the purposes of the Organization 
would be to facilitate the peaceful adjustment and settlement of dis- 
putes. This function would devolve on the Security Council, which 
would act in accordance with a series of procedures outlined in the 
proposals. Nations directly involved in any disputes would bear the 
initial responsibility and obligation for adjusting or settling such dis- 
putes peacefully by means of their own choice. Such means might 
include direct negotiation, mediation, arbitration, or adjudication by 
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the court of international justice. However, the Council would be 
empowered to investigate any dispute or any situation which might 
lead to international friction or give rise to a dispute, in order to 
determine whether or not international peace was endangered. If the 
parties to a dispute failed to settle their differences by such means, 
they would be obligated to refer it to the Security Council. The Se- 
curity Council would then determine whether the dispute was likely 
to endanger peace, and if so, recommend procedures or methods of 
adjustment. 


There is thus a dual responsibility in these proposed measures. 
On the one hand, the parties to the dispute must observe their obli- 
gations to find peaceful solutions, and on the other hand, the Security 
Council must be ever alert to determine when a dispute may consti- 
tute a threat to the peace. 

But if all these procedures should fail, and the Council should 
find that the peace was threatened, it would be empowered to take 
any measures necessary for the maintenance of peace.’ 

As soon as the Proposals were made public and the oppor- 
tunity had been offered to reflect upon their meaning and 
significance, strong criticism developed, both within the United 
States and outside, regarding certain of their provisions, par- 
ticularly those relating to the respective roles of the Security 
Council and the General Assembly and the large and smaller 
powers in the maintenance of peace and security. In the United 
States this criticism was expressed primarily by certain Republi- 
can leaders, including Governor Dewey of New York, the 
Republican nominee for the Presidency, and certain church 
groups whose leading spokesman was John Foster Dulles, the 
Chairman of the Commission on a Just and Durable Peace of 
the Federal Council of Churches of Christ in America, who at 
the same time was Governor Dewey’s principal adviser on 
foreign affairs. In an address to the Federal Council on 28 No- 
vember 1944, Mr. Dulles criticized the security provisions of 
the Dumbarton Oaks Proposals as presupposing a political 
unanimity of the Great Powers, which, if it existed in fact, 
would make an international organization unnecessary. Further- 
more, he argued that since concerted policies between the Great 


7 Department of State Bulletin, Vol. XI, No. 286 (17 December 
1944), pp. 744-45. 
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Powers could not be relied upon, there would be occasion to 
invoke moral power, that is, the power of world opinion. Also, 
the smaller powers deserved a position of greater influence. For 
these reasons he proposed putting more reliance upon the pro- 
posed General Assembly.® 

This point of view received strong support in many quarters 
in the United States, particularly from those who were skeptical 
regarding the possibilities of cooperating with the Sovict Union, 
and also from those who felt that the Dumbarton Oaks Pro- 
posals, by denying the smaller powers an appropriate oppor- 
tunity to participate in the political work of the proposed organ- 
ization, were basically undemocratic in character. As a result 
of pressures that were brought to bear, the United States dele- 
gation to the San Francisco*Conference came to lend its support 
to changes in the Dumbarton Oaks Proposals which, while not 
going as far as some of the smaller states and some groups 
within the United States would have desired, nevertheless had 
the effect of still further modifying the relationship between the 
Security Council and the General Assembly in the direction 
which the Soviet Union had consistently opposed. 





The San Francisco Conference and the Charter 


The important changes made at San Francisco related 
directly not so much to the Security Council as to the General 
Assembly. In other words, the Dumbarton Oaks provisions re- 
lating to the composition, responsibilities, functions and powers 
of the Security Council were left pretty much untouched. The 
provisions relating to the functions and powers of the General 
Assembly, however, were extensively modified, and these changes 
added up to a considerable increase in the potential importance 
of the role of that organ. More specifically, Article 10 of the 
Charter provided the basis for a considerable broadening of the 
powers of the General Assembly. While the Dumbarton Oaks 
Proposals had contained fairly specific provisions with regard to 


8 John Foster Dulles, War or Peace (New York, Macmillan, 1950), 
pp. 35-36 and The Memoirs of Cordell Hull, Vol. Il, pp. 1686-99. 
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the scope of the General Assembly’s powers of discussion. and 
recommendation, Article 10 of the Charter as finally adopted 
permits the General Assembly to “discuss any questions or any 
matters within the scope of the present Charter or relating to 
the powers and functions of any organs provided for in the 
present Charter” and to make recommendations on any of these 
matters, except as provided in Article 12. It is significant that 
Soviet acceptance of this phraseology, which was something less 
than what the majority of states at San Francisco wanted, was 
only obtained after a virtual ultimatum had been delivered to 
Moscow.® Furthermore, the General Assembly under Article 
11 (3) is specifically empowered to call the attention of the 
Security Council to situations likely to endanger international 
peace and security. 


Finally, according to the terms of Article 14, containing 
provisions largely inspired by the United States delegation and 
more particularly by Senator Vandenberg, the General Assembly 
may recommend measures for the peaceful settlement of any 
situation “regardless of origin” which is likely to impair the 
general welfare or friendly relations among nations, including 
“situations resulting from a violation of the provisions of the 
present Charter setting forth the Purposes and Principles of the 
United Nations.” 


This was a definite attempt to enlarge the political role of 
the General Assembly. While the Dumbarton Oaks Proposals 
had provided that the General Assembly “should initiate studies 
and make recommendations for the purpose . . . of adjusting 
situations likely to impair the general welfare,”!® the clear 
intention of these words, considering the context in which they 
were used, was to authorize such action primarily in the eco- 
nomic and social field. While the full import of these changes 
may not have been fully realized at the time, their inclusion in 
the Charter made it subsequently much easier to justify Assembly 
action in dealing with specific political situations. 


® Dulles, op. cit., p. 38. 
10 Chapter V (6). 
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While these and other changes in the Dumbarton Oaks Pro- 

posals undoubtedly strengthened the position of the General 
Assembly, at least potentially, it was, of course, still possible to 
argue that the basic plan of the Dumbarton Oaks Proposals 
remained intact. Primary responsibility for the maintenance of 
international peace and security still remained with the Security 
Council and within that organ the special prerogatives of the 
Great Powers remained untouched. So long as the Security 
Council was capable of functioning effectively, or to put it 
another way, so long as the Great Powers were able to achieve 
the necessary concurrence of views to permit the Security 
Council to function, there appeared to be no great danger that 
the basic pattern of relationship between Council and Assembly, 
agreed to at Dumbarton Oaks, would be upset. Testifying be- 
fore the Senate Foreign Relations Committee when the Charter 
was being considered, Dr. Leo Pasvolsky, who had been in a 
unique position to appreciate the significance of changes made 
at San Francisco, spoke as follows: 
The primary responsibility [for the maintenance of international 
peace and security] rests with the Security Council, but the General 
Assembly, as the representative body of the Organization, will obvi- 
ously have to perform certain functions. It was thought that the gen- 
eral principles of cooperation, as they need to develop in relation to 
changing conditions, would have to be considered, formulated and 
recommended to Members and to the Security Council by the Gen- 
eral Assembly rather than by the Security Council, because that is 
not a function of a small number of states; that is a function of all 
the states. So the General Assembly is given the function in connec- 
tion with general principles of cooperation, and that includes the 
principles governing eventual disarmament and the regulation of 
armaments, when the Organization comes to that.'! 

At another point in his testimony, in discussing the signi- 
ficance of Article 14, Dr. Pasvolsky made this statement: 
Article 14 is, from the point of view of the General Assembly, the 


counterpart of the primary function assigned to the Security Council. 
The Security Council has primary responsibility for dealing with 


11 The Charter of the United Nations, Hearings before the Committee 
on Foreign Relations, United States Senate, 79th Congress, Ist session 
(Washington, 1945), pp. 72-73. 
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situations which relate to the maintenance of international peace and 
security. Article 14 gives the General Assembly the function, the 
power of recommending measures for the peaceful adjustment of any 
situation regardless of origin which it deems likely to impair the 
general welfare or friendly relations among nations. . . . 

Under the terms of this provision the General Assembly has the 
power to make recommendations as to measures which should be 
taken for the peaceful adjustment of any situation which is likely to 
impair the general welfare or friendly relations among nations, irre- 
spective of whether or not such a situation may threaten international 
peace and security. If the situation is of such a nature that it may 
threaten international peace and security, then Article 12 [sic] applies, 
and the General Assembly, instead of taking action itself, would have 
to refer the situation to the Security Council. But if a question of 
the maintenance of international peace and security is not involved, 
then the General Assembly is completely free to perform this vastly 
important function of helping the world to operate on the basis of 
stability and justice and fair dealing.’* 

From these statements which apparently were accepted as 
correct by Senators Connally and Vandenberg, it would seem 
that though the changes made in the Charter at San Francisco 
admittedly laid the basis for a broader interpretation of the 
General Assembly power than the Dumbarton Oaks Proposals 
envisaged, there was no thought at this time that any sub- 
stantial change in the respective roles of Security Council and 
General Assembly had been made. The organization which came 
into being on 24 October 1945, with the ratification by the 
requisite number of signatories, was the kind of organization 
which had been planned by the Great Powers themselves and 
was more in the tradition of the nineteenth century Concert of 
Europe than of the twentieth century League of Nations as it 


had evolved in practice. 


Charter Limitations on the General Assembly 


It was not likely that in practice the roles of the General 
Assembly and the Security Council would for long remain as 
thus defined. In operation any political organization is bound to 


12 Ibid., pp. 76-77. 








develop in ways not originally planned or foreseen. The human 
mind has never been able to anticipate and make provision for 
all possible future contingencies. Furthermore, the basic premise 
of the Charter system was cooperation among the Great Powers 
and failure to realize this was bound to make necessary import- 
ant adjustments in fact. Finally, the Charter itself was ambi- 
guous and lacking in clarity on many points. 


While the provisions of the Charter regarding the responsi- 
bilities, functions and powers of the Security Council appeared 
to be quite clearly defined, the same could not be said of the 
General Assembly. Its functions and powers had from the begin- 
ning been conceived in general and somewhat ambiguous terms. 
The modifications made at San Francisco accentuated rather 
than reduced this indefiniteness. On the basis of the Charter 
provisions — Articles 10, 11, 13 and 14 in particular — it could 
be argued that the General Assembly had the authority, if it 
wished to use it, to discuss and make recommendations with 
respect to all matters that could conceivably arise in the mainten- 
ance of international peace and security. 


The Charter contains only two.legal limitations to prevent 
Assembly encroachment on the primary responsibility of the 
Security Council. One was the provision contained in Article 
12(1) that the General Assembly should not make a recommen- 
dation with regard to any dispute or situation while the Security 
Council was exercising its Charter functions with respect to it. 


The Charter left unanswered, however, certain important 
questions. Who was to decide whether the Security Council 
was still exercising its functions? Was the Security Council to 
be regarded as exercising its functions in respect to a particular 
dispute or situation so long as it was included on the Council’s 
agenda, even though it might not be under active consideration? 
If the Security Council alone could decide whether it had 
ceased to exercise, its functions, was the question to be regarded 
as procedural or non-procedural under Article 27? The answers 
given to these questions were bound to have an important effect 
on the General Assembly’s role. 
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The second Charter limitation was that contained in Arti- 
cle 11(2) which required the General Assembly to refer any 
question upon which “action” was necessary to the Security 
Council “either before or after discussion.” The meaning of the 
word was not clear and one did not get much guidance from 
examining the use of the word in other parts of the Charter. 
One possible interpretation, and the one which came to be 
generally accepted, was that “action” referred to “enforcement 
action,” a part of the argument being that if “action” were 
interpreted to include “recommendations,” the first sentence of 
Article 11(2) would become meaningless.4* This is not, how- 
ever, the only possible interpretation of the provision. From a 
study of the evolution of the text it would appear that, while 
the Charter was not intended to prevent the General Assembly 
from dealing with disputes and situations, the thought was very 
definitely present that a distinction should be made between 
disputes and situations constituting serious threats to the peace 
and others of a less serious character, and that in the case of 
the more serious disputes and situations, they should be referred 
to the Security Council, not alone for enforcement action, but 
also for such other action under Chapters VI and VII as might 
be appropriate." 


The Charter restrictions upon the General Assembly were 
not to prove as important in practice as the political limitations 
on the action of the Security Council which tended to create 
a functional vacuum which the General Assembly was quick to 
fill. Once it became apparent, as it did almost from the moment 
the Security Council was organized, that the permanent mem- 
bers were unable to reach agreement on questions relating to 
the further organization and maintenance of international peace 
and security, strong pressures developed within the United 
Nations to expand the role of the General Assembly. At first 
this pressure came primarily from the smaller states who, denied 


18 Hans Kelsen, The Law of the United Nations (London, Stevens, 
1950), pp. 204-5. 

14 See Postwar Foreign Policy Preparation, pp. 472, 526, 582 and 595 
for drafts of the Charter prepared in the Department of State. 
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in part at San Francisco, now sought to build up the stature of 
the Assembly to the greatest extent consistent with the provisions 
of the Charter. It was only, however, when the East-West con- 
flict had developed to the point that further attempts to operate 
through the Council involved serious threats to the vital inter- 
ests of certain permanent members, the United States in par- 
ticular, that the move to build up the General Assembly gained 
its full momentum. The year 1947 and more particularly the 
second session of the General Assembly marked the turning 
point. The relationships that subsequently developed between 
the General Assembly and the Security Council probably con- 
firmed the worst fears of the Soviet delegates at San Francisco. 








THE ROLES OF THE GENERAL ASSEMBLY AND 
SECURITY COUNCIL IN PRACTICE 


In considering the evolution of the respective roles of the 
General Assembly and the Security Council in the maintenance 
of international peace and security, it is important to keep in 
mind the essentially political nature of the problem. Though 
the Charter is an international agreement whose interpretation 
is presumably governed by the accepted rules of international 
law, and though the provisions of the Charter seek to define the 
respective functions and powers of the General Assembly and 
the Security Council, there is no provision making the use of 
judicial process for the interpretation of the Charter compulsory. 
In fact at San Francisco, Committee IV/2 in its report, accepted 
by the Conference, made it clear that the interpretation of the 
Charter was the appropriate function of each organ and each 
Member.'® The principal organs of the United Nations have 
proceeded on that assumption. Though the General Assembly 
has asked the International Court of Justice to give advisory 
opinions, neither the Assembly nor the Council have thus far 
been willing to ask the Court for an advisory opinion on any 
question with regard to its own competence where the effect of 
the opinion might be to deny the existence of a power upheld 
by a majority within the organ.’® That is not to say that Mem- 
bers are not guided by legal considerations in the performance 
of their duties. Nevertheless, it is quite obvious on the basis 
of the record to date that Members are not usually prepared 
to let considerations of a strictly legal character stand in the 
way of achieving desired political results. 


15 Documents of the United Nations Conference on International 
Organization, San Francisco, 1945 (New York, United Nations Informa- 
tion Organization, 1945-1946), Vol. XIII, pp. 709-10. 


16 The General Assembly’s request for an advisory opinion on its 
power to admit new members without prior recommendation by the 
Security Council was no exception. In this instance, only a small 
minority of the members felt that the Assembly had this power; the 
Court decided that it did not. 
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The respective roles of the Assembly and Council in the 
practice of the United Nations can best be analyzed under cer- 
tain headings corresponding to the major functions to be per- 
formed in the maintenance of international peace and security. 
In the light of past experience and the explicit provisions of 
the Charter, these appear to be the following: 


1. The formulation of general principles of political cooper- 
ation. 

2. The development of the body of law binding upon states 
in their relations with each other. 


3. The settlement and adjustment of specific disputes and 
situations. 

4, The taking of appropriate measures to restrain threats to 
the peace and to restore peace after it has been violated. 


1. General Principles of Political Cooperation 


The Charter clearly recognizes the formulation of general 
principles of political cooperation as the special responsibility 
of the General Assembly. By virtue of the broadly representa- 
tive character of that organ, it is peculiarly well-fitted to the 
performance of this function. The General Assembly provides 
the opportunity for representatives of all the Member states 
to express their views on political questions of a general nature 
and offers the means whereby an approach to a general con- 
sensus can be achieved. It is in the performance of this function 
that the General Assembly serves most distinctively as the “town 
meeting of the world.” It is the forum where public opinion and 
political pressure can be mobilized and brought to bear on 
Members and other organs, especially the Security Council 
insofar as questions of peace and security are concerned. 

From the beginning, the General Assembly has been con- 
cerned with the problem of the regulation of armaments and 
in particular the international control of atomic energy. In the 
first part of its first session in 1946, the Assembly established 
an Atomic Energy Commission and defined its terms of refer- 
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ence, but directed it to submit its reports and recommendations 
to the Security Council, to be transmitted to the Assembly and 
other organs when appropriate. Furthermore, it provided that 
“the Security Council shall issue directives to the Commission 
in matters affecting security.”!? 


Following the failure of the Security Council to agree on 
the reports and recommendations of the Commission, the 
Council voted to transmit them to the General Assembly as a 
matter of special concern.'* In its third session in 1948, the 
Assembly took a strong position in favor of renewed efforts to 
establish an effective system of control. It endorsed the plan 
approved by the majority of the members of the Atomic Energy 
Commission and thus gave to the plan the authority of its own 
opinion. It disagreed with the conclusion of the Commission 
that in view of the current impasse further negotiations would 
be useless, and directed the Commission to resume its work. 
Furthermore, it called upon the six permanent members of the 
Commission to consult together for the purpose of finding some 
basis of agreement.!® Again in 1949 the Assembly asked the 
permanent members of the Commission to continue their con- 
sultations and reiterated the fact that the solution of this 
problem was a matter of concern for all peoples and for the 
very future of civilization.”° 

Though it has given particular attention to the control of 
atomic energy, the Assembly has also concerned itself with 
general principles governing the international regulation of 
armaments. During the second part of its first session, the 
Assembly recommended that the Security Council give prompt 
consideration to formulating practical measures, under Article 26 


17 Resolutions adopted by the General Assembly during the first part 
of its first session from 10 January to 14 February 1946 (United Nations 
Doc. A/64, 1 July 1946), p. 9. 

18 Security Council, Official Records, Third Year, No. 88, 325th Meet- 
ing, 22 June 1948, pp. 19-20. 

19 Official Records of the Third Session of the General Assembly, 
Part I, 21 September-12 December 1948, Resolutions, p. 17. 

20 Official Records of the Fourth Session of the General Assembly, 
20 September-10 December 1949, Resolutions, p. 22. 
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of the Charter, for the regulation and reduction of armaments.** 
The resolution, recognizing the close connection between security 
and disarmament, recommended that the Security Council work 
out “effective safeguards by way of inspection and other means 
to protect complying States against the hazards of violations and 
evasions” and at the same time accelerate implementation of 
Article 43 of the Charter, according to which armed forces of 
Members were to be placed at the disposal of the Security 
Council. In response to this recommendation the Security 
Council created, in February 1947, the Commission for Con- 
ventional Armaments. 


In 1948 at the third session of the Assembly, the Soviet 
Union proposed the reduction of the armaments of the Great 
Powers by one-third within a year. This provoked a general 
debate on the subject, the outcome of which was the adoption 
of a resolution recognizing that the aim of reduction of arma- 
ments could only be attained “in an atmosphere of real and 
lasting improvement in international relations.”** The resolu- 
tion also expressed the hope that the Commission on Con- 
ventional Armaments would “devote its first attention to formu- 
lating proposals for the receipt, checking and publication” of 
full information on national armaments and effectives, as a 
necessary first step before formulating plans for reduction. 


Since neither the Commission nor the Security Council had 
been able to come to any agreement, and since an impasse had 
been reached also on the question of the control of atomic 
energy, the Assembly decided at its fifth session to reconsider 
the machinery for dealing with these problems. It established a 
committee consisting of the members of the Security Council 
and Canada to study the possibility of merging the Atomic 
Energy Commission and the Commission on Conventional 


21 Resolutions adopted by the General Assembly during the second 
eer of its first session from 23 October to 15 December 1946 (United 

ations Doc. A/64/Add.1, 31 January 1947), pp. 65-67. 

ee Records of the Third Session . . . Part I . . . Resolutions, 
p. 18. 
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Armaments and to report back to the sixth session of the 
Assembly.”* 

While the special prerogatives of the Security Council in this 
whole field could not be disregarded in view of the necessity of 
Great Power agreement, the General Assembly has used its influ- 
ence to secure the acceptance of basic principles and to stimu- 
late the Security Council and its subsidiary organs into produc- 
tive activity. 

In addition to concerning itself with the international regu- 
lation of armaments, the General Assembly has devoted con- 
siderable time to the formulation of broad principles of policy 
which might find acceptance, particularly by the Great Powers, 
and provide the basis for more effective action by the Security 
Council. In 1947 the General Assembly considered at some 
length the question of war propaganda and adopted a resolution 
condemning all forms of propaganda designed or likely to pro- 
voke or encourage violation of the peace.** In 1948 the General 
Assembly adopted an appeal to the Great Powers to cooperate 
in achieving a final settlement of the war, and in building a 
world order under law dedicated to peace, security and general 
well-being.”® In 1949 the General Assembly adopted the resolu- 
tion entitled “Essentials of Peace” setting forth the basic prin- 
ciples considered necessary for an enduring peace.”* It called 
upon nations, for example, to refrain from the use of force or 
the fomenting of strife, to provide full cooperation with all 
United Nations bodies and to respect the rights of the indi- 
vidual. In its fifth session the General Assembly adopted a num- 
ber of resolutions bearing on the general principles of political 
cooperation, including the “Uniting for Peace” resolution,?* to 


23 General Assembly, Official Records: Fifth Session, Supplement 
No. 20, Resolutions, p. 80. 

24 Official Records of the Second Session of the General Assembly 
16 September-29 November 1947, Resolutions, p. 14. 

25 Official Records of the Third Session .. . Part I. . . Resolutions, 


p. 15. 

26 Official Records of the Fourth Session . . . Resolutions, p. 13. 

27 General Assembly, Official Records: Fifth Session . . . Resolutions, 
pp. 10-12. 
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be considered later in greater detail, the resolution on “Duties 
of States in the Event of the Outbreak of Hostilities,”** the 
“Peace through Deeds” resolution,”® and the resolution referring 
the Secretary-General’s Twenty-Year Program to the appro- 
priate organs for consideration.*® 


The General Assembly has also attempted to improve politi- 
cal relations by recommending to Members and to the Security 
Council the use of improved procedures. From its first session 
the General Assembly has sought to improve the effectiveness 
of the Security Council. Recommendations have been made that 
the permanent members confer on the use of the veto, that they 
refrain voluntarily from the use of the veto in certain cases, 
and that they agree to treat certain questions as procedural or 
as subject to decision by the procedural vote.*! The General 
Assembly has also made recommendations for the improvement 
of procedures of pacific settlement. In particular it has recom- 
mended the revision of the General Act of 1928 and the use 
of the rapporteur method by the Security Council when dealing 
with disputes and situations.*? 


There can be no question of the uniqueness of the role of 
the General Assembly in the formulation of general policies and 
principles of political conduct. However, the Assembly, like the 
Security Council, has been severely hampered by the political 
tensions and it is not easy to point to specific cases where its 
activity has had a beneficial influence upon relations between 
East and West or upon the work of the Security Council. Fur- 
thermore, the fact that there is not a sufficiently wide acceptance 
of common moral standards and political ideals among the 
Members of the United Nations has prevented the Assembly 
from achieving more positive results. 


28 Ibid., pp. 12-13. 

29 Ibid., pp. 13-14. 

80 Jbid., pp. 79-80. 

31 Official Records of the Third Session of the General Assembly, 
Part II, 5 April-18 May 1949, Resolutions, pp. 7-10. 

82 Ibid., pp. 10-16. 
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2. The Development of International Law 


While international law is not limited to rules of state con- 
duct designed to keep the peace, to an increasing extent in 
recent years international law has been concerned either with 
preventing the use of armed force or creating conditions under 
which the use of force becomes less likely. Members of the 
League were under a legal commitment not to resort to war in 
violation of their obligations under the Covenant. The Kellogg- 
Briand Pact outlawed war as an instrument of national policy. 
The agreement for the trial of Axis war criminals defined 
aggressive war as a crime. While the Charter of the United 
Nations placed less emphasis on law than did the Covenant, 
Article 1 nevertheless envisages the adjustment or settlement of 
international disputes or situations “in conformity with the 
principles of justice and international law.” Also, the prohibi- 
tion of the threat or use of force contained in Article 2(4) 
is definitely legal in nature. Furthermore, the General Assembly, 
under Article 13(1la), is empowered to initiate studies and make 
recommendations for “encouraging the progressive development 
of international law and its codification.” 


Consequently, it can be argued that while the Charter as 
originally written provided a wide opportunity for discretionary 
action by the Security Council in the performance of its duties 
in response to the insistence of the Great Powers, there is in the 
Charter recognition of the existence of a legal order and the 
General Assembly is primarily responsible for the further de- 
velopment of that order. To the extent that the General As- 
sembly succeeds in this function the importance of the role of 
the Security Council will be reduced or at least the operations 
of the Council will be brought to a greater extent within a legal 
framework. 

The General Assembly has proceeded in several ways in the 
exercise of its law-development function. During its first session 
it appointed a committee to study the matter, and on the recom- 
mendation of this committee proceeded in its second session to 
establish the International Law Commission to assist it in the 








performance of its duties.** In addition the General Assembly 
has by resolution affirmed principles of international law to 
exist as when, in its first session, it accepted as law the prin- 
ciples recognized by the Charter of the Niirnburg Tribunal and 
the judgment of the Tribunal.** Also the General Assembly 
contributes to the development of international law by under- 
taking the preparation of draft agreements for submission to 
Member states. 

These have included the Convention on Genocide, the Con- 
vention relating to the Status of Refugees and the Revised 
General Act for the Pacific Settlement of International Disputes. 
While the General Assembly is a long way from becoming an 
international legislature, it has already established its primary 
responsibility for performing functions of a quasi-legislative char- 
acter. It is significant in this connection that in its resolution 
on “Principles Governing the General Regulation and Reduction 
of Armaments,” adopted 14 December 1946, it recommended 
that draft treaties or conventions prepared by the Security 
Council should first be submitted to the General Assembly for 
discussion and approval in advance of submission to Members 


for ratification.*® 


3. The Settlement and Adjustment 
of Disputes and Situations 


It was with respect to the exercise of this particular function 
that the Charter as written at San Francisco has proved most 
unclear in its allocation of responsibility and power. It would 
seem that those who were directly concerned with its writing 
had in mind a fairly clear-cut division of responsibility. The 
Security Council was to handle disputes and situations of a 
serious nature, i.¢., constituting a fairly immediate threat to the 
peace, while the General Assembly would deal with situations 
which had not yet developed into disputes or impaired friendly 


88 Official Records of the Second Session . . . Resolutions, pp. 105-10. 

84 Resolutions adopted by the General Assembly during the second . 
part of its first session ... p. 188 

85 Ibid., p. 65. 
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relations without threatening war. However, the phraseology of 
the Charter permitted a broader interpretation of the functions 
and powers of the General Assembly. 

Certain developments in the first year of the United Nations 
definitely forecast a substantially different allocation of function 
and relationship in practice. For one thing the Security Council 
interpreted its role from the beginning in a much broader and 
more flexible manner than the provisions of the Charter seemed 
to warrant.** In handling the Iranian question, it seemed to 
proceed on the assumption that it should deal with any dispute 
or situation brought before it irrespective of its seriousness as a 
threat to the peace. No particular consideration was given to 
the question whether the continuance of the dispute or situation 
(no decision was taken as to which it was) was “likely to 
endanger the maintenance of international peace or security.” 
In fact, when the Iranian government sought to withdraw the 
question, thus seeming to indicate that the situation was not 
of that seriousness at the time, the Council insisted on keeping 
the matter under consideration. Likewise in handling the Soviet 
and Ukrainian complaints regarding Greece, the Ukrainian com- 
plaint regarding Indonesia, and the Syrian and Lebanese com- 
plaint, the Security Council did not apparently consider the 
seriousness of the dispute or situation as a potential threat to 
the peace a necessary precondition to action. This very liberal 
interpretation of its powers and procedures was perhaps wise. 
It certainly could be argued that many of the provisions of the 
Charter governing Security Council competence and procedure, 
if taken literally, were unduly complicated and restricting, if 
not unworkable in practice. Nevertheless, the Council, and more 
particularly its permanent members, set a precedent for “liberal 
interpretation” which the General Assembly was later to follow. 


86 See Clyde Eagleton, “The Jurisdiction of the Security Council Over 
Disputes,” American Journal of International Law, Vol. 40, No. 3 (July, 
1946), pp. 513-33. On the general question of Security Council proce- 
dures in the handling of disputes, see Eduardo Jiménez de Aré 
Voting and the Handling of Disputes in the Security Council, United 
Nations Studies No. 5 (New York, Carnegie Endowment for Inter- 
national Peace, 1950). 
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Impact of the “Veto.” It was apparent from the beginning 
that the voting procedure of the Security Council, taken in 
conjunction with the developing status of Great Power rela- 
tions would seriously handicap the Security Council as a decision- 
taking agency.** During its first year the Council was prevented 
from taking a decision in nine instances by negative votes of 
one or more permanent members — the Soviet Union in eight 
cases, France in one. In six of these instances the performance 
of the function of settling and adjusting disputes and situations 
was involved. It is to be recalled in this connection that at 
San Francisco it had been very strongly argued by Mr. Evatt 
and other small power representatives that the requirement of 
permanent member concurrence should not apply when the 
Council was performing its conciliatory functions under Chap- 
ter VI.3° The fact that the worst fears of the smaller states 
were being realized, combined with increasing tension among 
the permanent members, did not strengthen any claim that the 
Security Council might have to primary responsiiblity for peace- 
ful settlement. 


While there was a relaxation of the use of the veto during 
the first half of 1947, there being only one instance of its exer- 
cise during this period, this was in a sense the calm preceding 
the storm. During this interval, relations between the Soviet 
Union and the Western powers were steadily deteriorating. The 
Soviet veto of the United States draft resolution to carry out 
the recommendations of the Commission of Investigation on 
Greece was the prelude to a series of vetoes which confirmed 
in the minds of the Western powers, especially the United States, 
the seeming impossibility of using the Security Council to the 
full extent envisaged in the Charter. 


The Greek (Balkan) question was brought before the Gen- 
eral Assembly in its second session to avoid the consequences 
of the veto, with the result that the General Assembly became 


87 See Norman J. Padelford, “The Use of the Veto,” International 
Organization, Vol. II, No. 2 (June; 1948), pp. 227-46. 
88 See Goodrich and Hambro, of. cit., pp. 219-20. 
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engaged in the performance of functions which the Security 
Council was originally intended to perform, not only the 
achievement of peaceful settlement under Chapter VI, but also 
the restraint of violence under Articles 39 and 40 of Chap- 
ter VII. One important reason for bringing the Korean question 
before the General Assembly in its second session was the desire 
of the United States to avoid the use of the veto which had 
in effect been exercised by the Soviet Union in the course of 
previous Soviet-United States negotiations in the Joint Com- 
mission. 


General Assembly as a Forum. It also became clear very 
early that under certain circumstances Members would prefer to 
use the General Assembly instead of the Council as a means of 
pacific settlement and adjustment because of the advantages that 
it offered as a forum for appealing to public opinion and mobiliz- 
ing support for national policies. Thus in the Spanish case, after 
the Security Council had been unable to take a substantive deci- 
sion because of the Soviet veto, the Soviet representative had 
opposed the proposal that the question be retained on the Coun- 
cil’s agenda “without prejudice to the rights of the General As- 
sembly under the Charter.”®® Nevertheless, the Soviet Union 
supported the Polish resolution that the matter be dropped from 
the Council agenda and subsequently made full use of the Gen- 
eral Assembly as a means of bringing political pressure to bear 
on Franco Spain. The Indian government, in bringing the ques- 
tion of the treatment of Indians in South Africa before the Gen- 
eral Assembly, was no doubt motivated in its choice of forum by 
the fact that its case was more likely to get a favorable reception 
in the Assembly than in the Council. In the Korean case, while 
the United States, in bringing the matter before the General 
Assembly, was seeking to avoid the veto, it no doubt was also 
anxious to mebilize the support of other states for its Korean 


89 The Soviet representative declared that either this was a redundant 
statement or it involved a decision that the General Assembly could 
make recommendations “whether or not the Security Council has decided 
to submit the question to the General Assembly . . . [which] is contrary 
to the Charter.” Security Council, Official Records, First Year: First 
Series, No. 2, 49th Meeting, pp. 405-6. 
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policy and shift to the broad shoulders of the United Nations, 
and particularly the General Assembly, responsibility for a pro- 
gram of action which it had come to regard as unduly burden- 
some.*° 


To the extent that the growth in importance of the role of 
the General Assembly involved a corresponding lessening of the 
importance of the Security Council’s role, this development was 
facilitated by certain interpretations of the Charter which have 
become well established. In the first place, it has come to be 
accepted that a matter may be removed from the agenda of the 
Security Council by a procedural vote, thus eliminating the pos- 
sibility of the use of the veto to keep a matter from being brought 
before the Assembly. Furthermore, the General Assembly has in 
practice considered and made recommendations with respect to 
questions substantially identical with questions on the agenda of 
the Security Council, the only differences being the phraseology 
of the item or the particular aspect considered. Secondly, the 
word “action” in the last sentence of Article 11(1) of the Char- 
ter has been interpreted to mean “enforcement action” with the 
result that if a dispute or situation, the continuance of which in- 
volves a threat to peace, is first brought before the General As- 
sembly, the Assembly can not only discuss it, but also can make 
recommendations. The fact that the General Assembly is judge 
of its own competence permits it to go even further in practice 
in cutting down this particular limitation as well as the one con- 
tained in Article 12(1). But while interpretations of the Charter 
have facilitated this encroachment by the General Assembly upon . 
the originally conceived role of the Council, the actual process 
has taken place because Members of the United Nations, par- 
ticularly certain of the Great Powers, have thought it to their 


advantage. 





Development of New Legal and Political Order: Palestine 
and Korea. The development of the General Assembly’s role 


40 For Secretary of State Marshall’s statement on submission of the 
Korean question to the General Assembly, see Department of State 
Bulletin, Vol. XVII, No. 430 (28 September 1947), pp. 619-20. 
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has not been wholly at the expense of the Security Council, how- 
ever. Under the powers expressly given it by Articles 10 and 14, 
and consistent with the role it was initially intended to play, it 
has dealt with situations calling for the development of a new 
legal and political order to replace one no longer accepted. Pales- 
tine and Korea have been notable examples.*t The performance 
of this function has assumed increasing importance as the result 
of delays in the conclusion of peace treaties. 


In the Palestine case, the General Assembly was called upon 
to find a solution of a problem which had up to this time proved 
insoluble.** It was the problem of creating a new legal and poli- 
tical order to take the place of the League mandate which the 
United Kingdom desired to relinquish. That the General As- 
sembly had competence whether under Article 14 or the more 
general terms of Article 10, was not contested. It soon became 
clear, however, that the General Assembly was faced with the 
necessity of doing something more than study, discuss and recom- 
mend if it was to achieve a peaceful settlement. How it sought 
to discharge its responsibility is of special interest. 

In the first place, the General Assembly sought to find a set- 
tlement which would be acceptable to the parties immediately 
concerned, the Jews and the Arabs, represented by the Jewish 
Agency and the Arab Higher Committee. When the report of 
its Special Committee on Palestine and the discussions in the 
second session of the General Assembly made it clear that such 
agreement could not be reached, it undertook to use methods of 
compulsion. The resolution of 29 November 1947 requested the 
Security Council to “take the necessary measures as provided for 
in the plan for its implementation.”** It also requested the Se- 
curity Council, if it should decide that a threat to the peace 
existed, to take measures “to empower the United Nations Com- 


41 The question of the final disposition of the Italian Colonies was a 
special case since the General Assembly derived its authority from the 
Treaty of Peace with Italy and not from the Charter. 

42 See L. Larry Leonard, “The United Nations and Palestine,” Inter- 
national Conciliation, No. 454 (October, 1949). 

43 Official Records of the Second Session . . . Resolutions, pp. 131-50. 
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mission,” set up to assist in carrying out the plan, “to exercise in 
Palestine the functions which are assigned to it by this resolu- 
tion.” It also requested the Security Council to determine “as a 
threat to the peace, breach of the peace or act of aggression . . . 
any attempt to alter by force the settlement envisaged by this 
resolution.” 

When the Commission requested action by the Security 
Council in accordance with the provisions above cited, the 
Council refused to accept responsibility for implementing the 
political settlement proposed by the General Assembly.** Conse- 
quently, when the Arabs resorted to violence in resistance to the 
establishment of an independent Jewish state, the Council under- 
took to discharge its responsibilities under Articles 39 and 40 of 
the Charter without reference to action that might be required 
for the implementation of the Plan of Partition. Thus the asser- 
tion by the General Assembly of a quasi-legislative authority and 
its attempt to develop a method by which its “recommendation” 
would in fact become a binding statute failed. 

The action of the General Assembly in Palestine was also 
significant as an example of how in practice a working relation- 
ship between the Assembly and the Council can be developed 
which does not involve any serious encroachment by the one 
upon the responsibilities of the other. Although the Council re- 
fused to undertake the enforcement of the Plan of Partition, it 
did assume responsibility for restoring peace in Palestine. When 
it became apparent that the Plan of Partition would not be 
accepted and could not be carried out except by the use of 
measures which the permanent members of the Security Council 
were not prepared to undertake, the Coungl, on 1 April 1948, 
requested the Secretary-General to call a special session of the 
General Assembly to consider further the question of the future 
government of Palestine. By resolution of 15 May 1948 the Gen- 
eral Assembly established a United Nations Mediator to be ap- 
pointed by the permanent members of the Security Council, and 


44 See United Nations Doc. S/P.V.263, 5 March 1948, pp. 33-34. See 
also Ambassador Austin’s statement, United Nations Doc. S/P.V.253, 
24 February 1948, p. 48. 
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empowered him to use his good offices to promote a peaceful 
settlement and obtain other long-range objectives.*® The Medi- 
ator was also empowered to cooperate with the Truce Commis- 
sion created by the Security Council to bring an end to hostili- 
ties. He was directed to report to the Security Council and to 
the Secretary-General, and to be guided by the provisions of the 
General Assembly resolution, and such instructions as the Se- 
curity Council might give him in the discharge of its particular 
responsibilities. In its third session the General Assembly termi- 
nated the office of Mediator and established the United Nations 
Conciliation Commission with the primary function of achieving 
a final settlement.*® 


In the Korean case the General Assembly was again called 
upon to deal with a situation requiring the creation of a new 
legal and political order. The situation was complicated by the 
fact that the United States, the United Kingdom, the Soviet 
Union and China had agreed at Moscow in December 1945 to 
a special procedure for implementing the policy of independence 
for Korea “in due course.” When the United States brought the 
question before the General Assembly under Article 14, the 
Soviet delegation contended that the General Assembly had no 
competence because of the Moscow agreement, though it par- 
ticipated in the discussions and made counter-proposals. The 
refusal of the Soviet Union to cooperate in carrying out the 
General Assembly resolution of 14 November 1947, meant that 
there was no possibility of developing a working relationship be- 
tween the Assembly and the Security Council. 


In dealing with the Korean question the General Assembly 
only had the power of discussion and recommendation. In its 
resolution of 14 November 1947, the General Assembly for the 
most part limited itself to recommendations. Nevertheless, sec- 


45 Official Records of the Second Special Session of the General 
Assembly, 16 April-14 May 1948, Supplement No. 2, Resolutions, 
pp. 5-6. 

46 Official Records of the Third Session . . . Part I . . . Resolutions, 
pp. 21-25. 

47 Official Records of the Second Session . . . Resolutions, pp. 16-18. 
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tion A of the resolution, in providing for the establishment of 
the Temporary Commission, purported to confer upon it the 
“right to travel, observe and consult throughout Korea.” This 
“right” the Soviet Union subsequently refused to admit. Also, in 
paragraph 6 of section B, the resolution called upon Member 
governments to afford every assistance and facility to the Com- 
mission. This could only have been intended as a request not 
involving a legal obligation. Though the resolution for the most 
part recognized its non-compulsive character, in subsequent Gen- 
eral Assembly discussions we find the view expressed that Mem- 
bers of the United Nations were bound by the General Assembly 
resolution, and that more particularly the General Assembly it- 
self was committed to its implementation. By its resolution of 
12 December 1948 the General Assembly declared the govern- 
ment set up in South Korea to be the only “lawful government” 
in Korea.*® While no suggestion was made before June 1950 
that the United Nations should use force to carry out the origi- 
nal 1947 resolution, either because of its alleged binding char- 
acter or on the ground that the refusal of the Soviet Union and 
the North Korean authorities to carry it out constituted a threat 
to the peace, it is significant that in connection with enforcement 
action against North Korea and particularly after the Inchon 
landing, the view came to be fairly generally accepted that the 
substantial implementation of the resolution was a necessary con- 
dition of the restoration of international peace and security.*® 
Thus aggression by the North Korean authorities was treated as 
providing the opportunity for implementing terms of settlement 
which initially took the form of a recommendation. 

The increased activity of the General Assembly in the field 
of pacific settlement and adjustment has not been productive 
thus far of unqualified success. As a representative organ it has 
sometimes been tempted to lay claim to an authority which par- 
ties in interest have not been willing to accept in practice. With- 


48 Official Records of the Third Session ... Part I . . . Resolutions, 
pp. 25-27. 

49 See, for example, the statement of Ambassador Austin, Department 
of State Bulletin, Vol. XXIII, No. 588 (9 October 1950), pp. 579-81. 
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out enforcement power, it has been unable to impose terms of 
settlement. Obliged to rely upon methods of mediation and con- 
ciliation, it has proved to be no more successful than the Security 
Council, particularly in discovering bases of agreement where the 
conflicting interests of Great Powers are involved. 


4. The Restraint of Aggression and the Restoration 
of International Peace and Security 


There can be little doubt as to the intentions of the framers 
of the Charter regarding the respective roles of the General As- 
sembly and the Security Council in this field. On this point the 
provisions of the Charter seem clear and forthright. While dis- 
putes and situations may be brought before the General Assem- 
bly or before the Security Council, only the Security Council is 
given the explicit power to determine “the existence of any 
threat to the peace, breach of the peace, or act of aggression,” 
and to decide what measures shall be taken “to maintain or re- 
store international peace and security.” Furthermore, the Se- 
curity Council alone is given the explicit power to “call upon the 
parties concerned to comply with such provisional measures as it 
deems necessary or desirable.” According to the second sentence 
of Article 11(2), any question “on which action is necessary 
shall be referred to the Security Council by the General Assem- 
bly either before or after discussion.” 


As in the exercise of its function of peaceful settlement, the 
Security Council has been seriously weakened in practice by the 
inability of its permanent members to agree. This has not only 
reduced the likelihood that decisions with respect to provisional 
and enforcement measures would be taken, but it has also had 
other incidental effects. It has meant that military agreements 
under Article 43 regarding national forces to be placed at the 
disposition of the Security Council have not been concluded. It 
has meant that the Security Council, when faced with a situa- 
tion requiring the use of armed force must limit itself to recom- 
mendations, as it did in dealing with the North Korean aggres- 
sion, thus foregoing the exercise of a power which was intended 
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to distinguish it from the General Assembly. It also means that 
the transitional arrangements under Article 106, intended for the 
contingency when the Security Council does not have adequate 
national forces available, are likely to be ineffective, as they were 
in the Palestine case. 


Security Council Successes. Nevertheless, the Security Coun- 
cil has been able to exercise its functions under Article 24 
and Chapter VII with a considerable measure of success. In 
Palestine, after the outbreak of fighting between Jews and Arabs, 
the Council, while unwilling to undertake the enforcement of 
the 1947 Assembly resolution, did succeed by a series of pro- 
gressively stronger actions in finally bringing the parties to accept 
a cease-fire and thus prepared the way for the armistice agree- 
ments. Furthermore, the Council has been fairly successful in 
dealing with alleged violations of these agreements. 


In the Indonesian case the action of the Council was instru- 
mental in bringing fighting to an end on two occasions and in 
preparing the way for a political settlement. Likewise in Kash- 
mir, the Council was successful in bringing hostilities to an end 
though it has not as yet been able to obtain a settlement of the 
dispute. It is to be noted that in each of these cases the Council 
acted primarily under Article 40, i.¢., took steps to bring fighting 
to an end without in any way prejudging the rights of the par- 
ties. The Council also made it clear in the Palestine case that if 
its appeal for a cease-fire was not heeded it would consider the 
use of enforcement measures. It is to be noted, however, that 
in these cases the conflicting interests of the permanent members 
of the Council were not primarily involved and that it was pos- 
sible to achieve the necessary amount of agreement among them 
to permit decisions to be taken. 


In the Korean case, it is true, the Security Council was able 
to act promptly in a situation involving conflicting United States 
and Soviet interests. This was possible, however, only because 
the Soviet representative chose to continue his boycott of Coun- 


50 See Leonard, op. cit., pp. 677 et seq. 
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cil meetings, initially undertaken as a protest against the con- 
tinued seating of the Chinese Nationalist representative. The ac- 
tion of the Council also was made possible by the acceptance of 
a highly debatable interpretation of the Charter permitting sub- 
stantive decisions to be taken in the absence of a permanent 
member.®! As has been noted, however, the Council, after de- 
ciding that a breach of the peace had occurred (resolution of 
25 June), could only recommend the use of military measures 
(resolution of 27 June), since the agreements to be concluded 
under Article 43 were still non-existent. Furthermore, it was only 
able to recommend the establishment of a unified command (re- 
solution of 7 July). When the Soviet representative returned to 
the Council on 1 August, the Council became totally incapable 
of taking further action. 


General Assembly Action: Greece and Korea. Early in the 
life of the United Nations the General Assembly began to en- 
croach upon the primary responsibility of the Security Council 
for dealing with threats to and violations of the peace. During 
its second session the General Assembly was asked by the United 
States to consider the complaint that Yugoslavia, Albania and 
Bulgaria were threatening the political independence and terri- 
torial integrity of Greece. The resolution adopted by the Gen- 
eral Assembly called upon these countries to refrain from giving 
the aid and assistance to Greek guerrillas which the Security 
Council’s Commission of Investigation had reported.®* A Special 
Committee on the Balkans was set up by the General Assembly 
to investigate and report. When the Special Committee reported 
in 1948 that aid and assistance on a large scale continued to be 
given, the General Assembly adopted a resolution on 27 Novem- 
ber in which it drew the conclusion that this endangered peace 
in the Balkans and violated the purposes and principles of the 


51 See Leo Gross, “Voting in the Security Council: Abstention From 
Voting and Absence From Meetings,” Yale Law Journal, Vol. 60, No. 1 
(February, 1951) pp. 209-57. See also Myers S. McDougal and Richard 
N. Gardner, “The Veto and the Charter: An Interpretation for Sur- 
vival,” ibid., pp. 258-92. 


52 Official Records of the Second Session . . . Resolutions, pp. 12-14. 
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Charter.®* It called upon Greece’s northern neighbors “to cease 
forthwith rendering any assistance or support in any form to the 
guerrillas in fighting against the Greek Government.” In 1949, 
finding that Albania “in particular,” Bulgaria, and “certain other 
States” were continuing their aid to Greek guerrillas, the General 
Assembly recommended to Members and other states that they 
“refrain from the direct or indirect provision of arms or other 
materials of war to Albania and Bulgaria until the Special Com- 
mittee or another competent United Nations organ has deter- 
mined that the unlawful assistance . . . has ceased,” and take into 
account in their relations with Albania and Bulgaria the extent to 
which these two states “abide by the recommendations of the Gen- 
eral Assembly.”®* The extent to which the action of the General 
Assembly has been responsible for the improvement of conditions 
along Greece’s northern frontier is difficult to say. It would 
appear, however, that United States economic and military aid to 
Greece and the Yugoslav break with Moscow were more import- 
ant factors. Nevertheless, in spite of the fact that the Assembly’s 
Special Committee did not have access to the territory of 
Greece’s northern neighbors, the General Assembly was able, by 
keeping the searchlight of publicity on the Balkans and by leav- 
ing no doubt regarding the views of the great majority of gov- 
ernments and peoples, to exercise a restraining influence on this 
use of force in violation of the Charter. 

In Korea the General Assembly sought to exercise a similar 
function but with less success. Its position was weakened by the 
fact that the Republic of Korea, which it sought to protect, had 
not been recognized by the Soviet Union or by its protegé, the 
People’s Democratic Republic in North Korea. Furthermore, the 
1947 resolution of the General Assembly under which the Re- 
public of Korea had been organized had never been accepted by 
the Soviet Union. This fact, together with the remoteness of the 
area from the principal interests of most Members of the United 
Nations, made the problem of maintaining peace and security 


58 Official Records of the Third Session .. . Part I . . . Resolutions, 
pp. 18-21. 
54 Official Records of the Fourth Session . . . Resolutions, pp. 9-10. 
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along the 38th parallel particularly difficult. The Commission on 
Korea, established in 1948, was empowered by the resolution of 
21 October 1949 to “observe and report any developments which 
might lead to or otherwise involve military conflict in Korea.”® 
The Commission’s reports proved to be reliable sources of in- 
formation. The fact that the Commission was on the spot and 
able to report promptly proved of inestimable value to the Se- 
curity Council when it met on 25 and 27 June 1950 to consider 
the attack by North Korean forces. 

When North Korean military forces invaded the Republic of 
Korea on 25 June 1950, there appeared to be no alternative to 
bringing the matter before the Security Council if the necessary 
speed of action were to be achieved, even though there was the 
risk that the Soviet representative would return and exercise his 
veto. The return of Malik in August having produced the ex- 
pected impasse, it became necessary for the General Assembly to 
set policy with regard to the enforcement operation as well as 
the terms of a final settlement. 

By its resolution of 7 October 1950 the Assembly, by impli- 
cation, set as the goal of United Nations military operations in 
Korea the elimination of the control of the North Korean gov- 
ernment over all Korean territory north of the 38th parallel, and 
the unification of Korea substantially in accordance with the 
program of the 1947 resolution.°* Thus, while the objective of 
United Nations police action in Korea remained what it had 
been under the Security Council resolution of 27. June, namely, 
the restoration of “international peace and security in the area,” 
the General Assembly defined the area and also set the necessary 
conditions of international peace and security. It thus provided 
an additional justification for General MacArthur’s subsequent 
offensives which preceded the intervention of Chinese Com- 
munist forces on a large scale. 

“Uniting for Peace.” It was generally recognized that it 
was only as the result of a fortuitous combination of circum- 


55 Ibid., pp. 15-16. 
a Assembly, Official Records: Fifth Session . . . Resolutions, 
pp. 9-10. 
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stances that it was possible to take prompt action to meet the 
North Korean military attack. These circumstances included the 
following: (1) the Soviet Union’s boycott of the Security Coun- 
cil; (2) the presence of the United Nations Commussion in 
Korea to observe and report; (3) the presence of United States 
forces under General MacArthur in Japan; and (4) the willing- 
ness of the United States to act promptly to bring these forces 
to the assistance of the Republic of Korea. Arguing that these 
circumstances were not likely to be repeated, Secretary Acheson 
presented a proposal to the General Assembly in its fifth session 
for the improved organization of the General Assembly and the 
fuller use of its powers to meet a situation in which the Security 
Council might not be able to act effectively.5* His proposal, de- 
bated at considerable length and amended in details, was adopted 
by the General Assembly on 3 November 1950 under the title 
: “Uniting for Peace.”®§ 

The details of this resolution are well known. In brief, it con- 
tained the following provisions that are important for the pur- 
q pose of this discussion: 

1. If the Security Council, because of lack of unanimity 
of its permanent members, fails to exercise its primary re- 
sponsibility for the maintenance of peace in any case where 
there appears to be a threat to the peace, breach of the peace 
or act of aggression, the General Assembly shall immediately 
consider the matter with a view to appropriate recommenda- 
hy tions, including in the case of a breach of the peace or act 
a of aggression the use of armed force when necessary. 

2. If the General Assembly is not in session, it may meet 
within twenty-four hours at the request of the Security Coun- 
cil on the vote of any seven members, or of a majority of the 
Members of the United Nations. 

3. A Peace Observation Commission is established to ob- 
serve and report on the situation in any area where there 


———2 = = 


57 For text of Secretary Acheson’s address to the General Assembly, 
see Department of State Bulletin, Vol. XXIII, No. 587 (2 October 
1950), pp. 523-29. 

58 General Assembly, Official Records: Fifth Session . . . Resolutions, 
pp. 10-12. 
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exists international tension, the continuance of which is likely 
to endanger the maintenance of international peace and se- 
curity. Upon the invitation or with the consent of the state 
where the Commission is to go, the General Assembly, or the 
Interim Committee if the General Assembly is not in session, 
may utilize the Commission, if the Security Council is not 
exercising its functions with respect to the matter. 


4. It is recommended that Members maintain within 
their armed forces elements so trained, organized and 
equipped that they may be made available promptly for serv- 
ice as a United Nations unit upon recommendation of the 
Security Council or the General Assembly. 


5. The Secretary-General is requested to appoint a panel 
of military experts who will be available upon the request of 
Members for advice on the organization, training and equip- 
ment of these elements. 


6. A Collective Measures Committee is organized to study 
and report to the Security Council and the General Assembly 
on methods to be used in strengthening international peace 
and security. 

While the resolution is carefully phrased to meet to the full- 
est extent possible the objections of those who may be reluctant 
to abandon the principle of the primary responsibility of the 
Security Council for dealing with threats to and violations of the 
peace, there can be little doubt that it permits a two-thirds ma- 
jority of the General Assembly to by-pass the Security Council. 
Questions can be raised with regard to both the legality and wis- 
dom of this. 


From the point of view of law it is highly doubtful whether 
the General Assembly has the power to recommend enforcement 
measures while the matter is still on the agenda of the Security 
Council. Though the phraseology of Article 12(1) does not ex- 
clude the interpretation that the General Assembly may decide 
that the Security Council is no longer performing its functions 
with respect to a particular dispute or situation before it, the 
practice has been for the Security Council to take the decision 
by voting to remove the matter from its agenda. It is to be 
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noted that, apparently out of deference to this practice, before 
the General Assembly adopted its resolution on 1 February 1951, 
finding Communist China to have engaged in aggression, the 
question was removed from the agenda of the Security Council. 
Implicit in section A of the resolution and central to its whole 
structure is the assertion of the power of the Assembly to make 
a determination of a threat to the peace, breach of the peace or 
act of aggression. This power is certainly not explicitly given by 
any provision of the Charter. It is difficult to find any basis for 
it in the Charter.®* If the action of the General Assembly is 
viewed as a recommendation only, then it is a question whether 
states not accepting the recommendation are bound to regard it 
as a legal basis for any force employed. In other words, may not 
Members refusing to accept the recommendation regard military 
measures taken on the basis of that recommendation as viola- 
tions of the Charter unless justified under Article 51? 





Furthermore, there is the question which was raised in the 
course of General Assembly debates as to whether the General 
Assembly has the power to recommend the use of enforcement 
measures. The Charter does make it obligatory upon the General 
Assembly to refer any question upon which action, t.e., enforce- 
ment action, is necessary to the Council either before or after 
discussion. However, if the Council fails to take action after the 
question has been brought before it, and the matter is removed 
from the Council’s agenda, it would seem unreasonable to hold 
that the General Assembly is still prevented from making a 
recommendation. After all, the Security Council has only “pri- 
mary responsibility’ and the General Assembly’s powers are 
stated in broad and inclusive terms. Nevertheless, this is not the 
same as saying that the General Assembly is free to act when- 
ever it decides that the Security Council is failing to exercise its 
functions. 


We have already had a certain amount of experience with 
the “Uniting for Peace” program in connection with the inter- 
vention of Chinese Communist military forces in Korea. The 


59 See Kelsen, of. cit., p. 267. 
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resolution finding Communist China guilty of aggression, adopted 
by the Assembly on J February 1951,® would of course Have 
been defeated in the Security Council. In the General Assembly 
it was possible to adopt it by a two-thirds majority vote. Many 
delegations voted for it with great reluctance, and only after 
being assured that opportunity would be given for the Good 
Offices Committee to explore all possibilities of peaceful settle- 
ment before collective enforcement measures would be con- 
sidered. Furthermore, there was apparently an understanding by 
many delegations that serious enforcement measures, 1.¢., those 
likely to lead to an extension of the war, would not be applied. 
There appeared to be a strong fear on the part of many import- 
ant delegations that collective measures against Communist 
China, instead of leading to the restoration of international peace 
and security, would lead to the dreaded World War III. 


Thus far the Additional Measures Committee, provided for 
in the 1 February resolution, has not directly considered what 
measures will be taken if the Good Offices Committee fails. The 
widespread opposition to measures which might lead to a spread 
of the conflict obviously makes it unwise for the General Assem- 
bly to recommend further measures until more general agree- 
ment can be reached. Experience with the application of sanc- 
tions against Italy in 1935-1936 suggests that sanctions are not 
likely to be effective in achieving their purpose if they are not 
universally applied, if they are not applied to the point of risk- 
ing violent reaction, and if their effect is only to irritate and in- 
convenience the aggressor. Only when there is participation on 
the part of all states whose assistance is necessary, a result which 
the Charter initially sought to achieve by placing primary re- 
sponsibility on the Security Council and giving it power of bind- 
ing decision, are enforcement measures likely to be effective, 
particularly against a strong power. Furthermore, any arrange- 
ment which permits certain Members to abstain from all par- 
ticipation if it suits their interests to do so, or to participate 
only on a token basis, is likely to create disunity within the organ- 


60 United Nations Doc. A/1771, 1 February 1951. 
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ization and feelings of resentment on the part of some Members 
against others. While the build-up of the General Assembly as 
an organ with major responsibility for enforcement action may 
be justified in the light of the present “cold war,” it represents 
a radical departure from the original conception of the Charter. 





CONCLUSIONS 


The first five years of the United Nations have witnessed a 
near revolutionary change in the respective roles of the Security 
Council and the General Assembly in the maintenance of inter- 
national peace and security. Whereas the Security Council was 
initially conceived as the organ with primary responsibility, the 
role of that organ has been reduced in practice to the point 
where it concerns itself almost exclusively with matters not in- 
volving directly the vital interests of the permanent members. 
The General Assembly, on the other hand, starting with an ex- 
pansible but not too clearly defined role, has not only assumed 
active leadership in dealing with situations falling within the 
limits of Article 14, but has extended its activities to threats to 
and violations of the peace as well. Under the terms of the 
“Uniting for Peace” resolution, the General Assembly has in fact 
assumed a major responsibility in this field. 


It is not very satisfactory to explain this development in terms 
of the democratic process. While it is of course true that the 
smaller powers have every reason to bring pressure to bear to 
extend the scope of the General Assembly’s functions and powers 
and correspondingly to limit those of the Security Council on 
which they are not as fully represented, this pressure was resisted 
at San Francisco and could, and undoubtedly would have been 
resisted in the years following, if the Great Powers had been able 
to work together. Furthermore, the increase of the power of the 
General Assembly does not necessarily mean a more democratic 
result in view of the great inequalities that exist between states 
in respect to population. 


Nor has the emergence of the General Assembly been pri- 
marily due to any special advantages which the General Assem- 
bly offers in comparison with the Security Council as an organ 
for keeping the peace. From the point of view both of size and 
of the ability of its members to contribute to the maintenance of 
international peace and security, the General Assembly is not 
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particularly well-adapted to the performance of the specific func- 
tions of conciliation and peace enforcement. As a broadly repre- 
sentative organ it has special claim to the role of developing 
basic lines of policy and general principles of law and coopera- 
tion. It is so constituted that the performance of quasi-legisla- 
tive, policy-determining and review functions are appropriate to 
it. It is not so constituted as to make it a particularly appropri- 
ate or effective organ for dealing with specific disputes and situa- 
tions, whether at the stage where they actually become immedi- 
ate threats to the peace or at the earlier stage where it can be 
said that their continuance will have that effect. The experience 
of the past has shown that a small compact body, combining 
capacity for negotiation with the possession of effective power is 
best suited to this purpose. 

In the context of great power relations since the war, the 
“veto” which has been given as the reason for making greater 
use of the General Assembly has been a symptom rather than 
a cause. The use of the veto by the Soviet Union, often deli- 
berately invited by those against whom it has been directed, has 
been evidence of an unwillingness on the part of the Great 
Powers, and more particularly the United States and the Soviet 
Union, to make important concessions from positions initially 
taken. But the fact of Great Power disagreement alone does not 
explain the development of the General Assembly’s powers. If 
it were not for the fact that one or more of the Great Powers 
have seen some advantage to be gained from using the General 
Assembly, the development which has taken place would not 
have occurred. It is the value which the General Assembly seems 
to have as a forum for appealing to public opinion and building 
up support among the smaller nations for Great Power policies, 
which has been primarily responsible for the development of its 
position. 

The assumption by the General Assembly of these added re- 
sponsibilities in the maintenance of international peace and se- 
curity, or perhaps more accurately the placing of these responsi- 
bilities upon the General Assembly, has necessitated extensive 
developments of the Assembly’s organization and procedures. 
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The General Assembly has established subsidiary organs for the 
purpose of performing functions which the General Assembly, 
either because of its size or its lack of continuity, would not 
otherwise be able to perform effectively. Thus the General As- 
sembly has established a number of ad hoc subsidiary organs: 
with investigatory functions as in the case of the Palestine Com- 
mittee; with functions of observation and report as in the case 
of the Special Committee on the Balkans and the Korean Com- 
mission; with supervisory functions as in the case of the Tempo- 
rary Commission for Korea; and with conciliatory functions as 
in the case of the Conciliation Commission for Palestine, the 
Special Committee on the Balkans, the Korean Commission, and 
the office of Mediator for Palestine. 

In order to overcome the handicap resulting from the fact 
that it is normally in session only two months out of each year, 
the General Assembly established the Interim Committee to per- 
form certain of its functions during the periods between sessions. 
More recently it has adopted the practice of recessing while leav- 
ing one or more of its main committees in session to deal with 
matters that require continuous attention. To assist it in the con- 
duct of investigations, the supervision of cease-fire agreements 
and like functions, the General Assembly has established within 
the Secretariat a United Nations Field Service and a Panel of 
Field Observers, subject to the direction of the Secretary-Gen- 
eral, which are available to assist the General Assembly, as well 
as the Security Council, in the performance of such functions. In 
order better to equip the General Assembly for dealing with 
threats to the peace and violations of the peace, the “Uniting for 
Peace” resolution has provided for the establishment of a Peace 
Observation Commission. Further to assist the Assembly in deal- 
ing with threats to the peace and violations of the peace, the 
Collective Measures Committee has been established to draw up 
plans for enforcement action in case of need. 

To prevent obstruction by willful minorities and unreasonable 
delay as the result of interminable debate, the General Assembly 
has undertaken the revision of its rules of procedure. This gives 
some assurance that the General Assembly will act promptly and 
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in due time when faced with a situation constituting a serious 
threat to the peace. 

However, in spite of all that has been done to make the Gen- 
eral Assembly a more effective organ for the maintenance of in- 
ternational peace and security, there are certain handicaps under 
which the General Assembly inevitably operates. In the first 
place, its very size and lack of continuity make it necessary for 
it to delegate many of its functions to subsidiary organs. Further- 
more, quite apart from its size, the General Assembly, while 
representative of states, is not equally representative of major in- 
terests involved in the maintenance of international peace and 
security and, more particularly, of the elements of power which 
may be needed in case of emergency to keep the peace. Conse- 
quently, there is the danger that the General Assembly will take 
decisions by the necessary two-thirds majority which will not be 
implemented because the states possessing the means of imple- 
mentation are not prepared to go along with the recommenda- 
tions made. 

Another disadvantage under which the General Assembly 
operates is the publicity attendant upon its meetings, which can- 
not be easily avoided in a body of its size. This means that deli- 
cate negotiations with a view to the settlement of a dispute or the 
adjustment of a situation must, as a rule, be carried on outside 
the General Assembly and its committees by small, specially con- 
stituted bodies. This is not an insuperable difficulty. It must even 
be admitted that the General Assembly has the advantage of 
being able to draw from a much larger number within its mem- 
bership and thus utilize the services of able representatives of 
small states not represented on the Security Council. 

Perhaps the major weakness of the General Assembly as an 
organ for the maintenance of international peace and security 
results not from its inherent characteristics but from the circum- 
stances under which it is called upon to perform its functions. 
Since the Soviet Union and the satellite states have not, generally 
speaking, been willing to accept the new role of the General As- 
sembly, the situation has been created where the General Assem- 
bly finds itself in the position of seeking to influence the conduct 
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of states that refuse to accept its competence. In view of the 
limited powers of the General Assembly, this is a somewhat un- 
realistic position for it to be in. It disregards the fact that the 
General Assembly, like the Security Council itself, can, in the last 
analysis, only achieve the settlement of disputes and the adjust- 
ment of situations on the basis of the agreement of the interested 
parties. Under these circumstances, with certain interested states 
refusing to accept the new role of the General Assembly, the pro- 
grams which it adopts and the decisions that it takes may prove 
to be illusory. Furthermore, the use of the General Assembly for 
dealing with threats to or violations of the peace, while it may 
seem to be the only alternative under present conditions, becomes 
a divisive rather than a unifying influence within the United 
Nations. 

Looking to the future, any revival of the original role of the 
Security Council or any general acceptance of the new role of 
the General Assembly by all the Members of the United Nations 
seems to be dependent upon the substantial improvement of rela- 
tions among the Great Powers and particularly between the 
United States and the Soviet Union. Until this improvement 
occurs, the United Nations seems to be faced with two principal 
alternatives. One is to accept the relative ineffectiveness of the 
Security Council, except in those areas where no important Great 
Power interests are in conflict, as the inevitable result of the 
present state of relations between the Soviet Union and the 
Western powers, and to concentrate efforts on the improvement 
of those relations. The second is to develop the functions of the 
General Assembly along the lines that have taken form during 
the last two or three years with the result that the United Na- 
tions loses much of its initial character as a universal peace 
organization and assumes, in fact, the character of an organiza- 
tion to protect the “free world” against the threats from behind 
the Iron Curtain. 





